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THE COMPTROLLER GENERAL
OF THE UNITED STATES

WASHKINGTON, D.2, RODae

DECISION

FILE: B-189264 OATE: October 28, 1977

MATTER OF: G & H Alrcrafe

DIGEST:

1. Rejection of low bid for failure to acknowl.dge
mate:i izl amendment to solicitation is prope: ,
althotgh biddar nevar roceived amendment, since
failure to receive amendment was not result of
conscious and deliberate effort by contrarting
agency tc exclude bidler from ccmpetition.

2. Contracting agency is not insurer of delivecry
of procurement documents to prospective bidders.
Bidder, not agency, bears risk of nonreceipt of
amendments to solicitation.

3. Amenduent impesing aJditinnal liability and costs
on bidder which were not contained in original
solicitation constitutes wacerial change. Failure
to acknowledge amendm:nt therefore cannot be
wvaived and Lid mugt be rejected as npoarcsponsive
to amanded snlicitation.

The Departmant of Agriculture, Porest Service (Forest Service),
has requested an a.vance decision concerning the award of an indet-
inicte quantities contract to provide lizht aircraft transportation
and reconnaissance services, resulting from ipvitation for bids
(IFB) No. RS=77-37, issued by the Porest Service on March 21, 1977,
The Forest Sarvice asks whether the spparent low bid was properly
rejected as nonresponsive because the bidder failed to acknowladge
an amendment to the solieitation.

Three anerdments were issued prior to bid opening. The inicial
samendment, issued on March 29, 1977, changed the type of service,
hourly standby rate, aircraft inspection cost provisions, and measure-
ment of stardby time, and advised as follows:

YOFFEROR3 ARE REQUIRED TO ACKNOWLEDGE RECEIPT OF THIS
AMENDMENT PRIOR TO BID OPEWING. IF YOU FAIL TO DO SO,
YOUR BID WILL BE CONSIDERED NONRESPONSIVE AND WILL NOT

BE CONSIDERED FOR AWARD." (Emphasis added.)

A second amcondment, effeccive April 1, 1977, added two items to the
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schedule of work, but required acknowledgement only if the bidder sudb-
nitted a bid on the newly added items. On April 4, 1977, the thixd
swendaent, whiich deleted a item from the schedule, was issued; no ac-
knowledpenent was required.

The Forest Service received 25 bids at the bid opening on April 12,
1977. G & H Adircraft (G & H) was the gpparent low bidder on items Nos.
1 & 2 (Transport - E1 Monte Airport), and Executive Aviation was the
second low bidder on these items. However, by letter dated April 29,
1977, the Porest Service notified G & Il that its bid was nonresponsive
and could not be considered for award because the firm failed to acknowl-
edge receipt of an amendment to the IFB. Although the amendment was ini-
tislly erroneously referred to as amendment Mo. 2 (April 1, 1977). the
anendment in question is, in fact, amendment No. 1 (March 29, 1977).

G & R protested the rejection of its bid by letter to the Forest
Service dated May 2, 1977, cn thz grounds that che firm was the lovw .id-
der and could not acknowledge the amendment because no amendmarts had
been received to date. The Foreat Service denied the protest Ly letter
to G & H dated May 10, 1977, which states, in pertinent part, as icllows:

“Our ricords show that Solicitation RE-77-37 and each Awend-
ment thiereto were mailed to G & H Aflreraft. We are not obli-
gated to nor do we use Certified or Registered mail for such
mailings, tkerefore we have no way of knowing if the Amend-
wents were lost in the majsl."

In this regard, we havi: held, concerning the failure to recaeive an amend-
ment, that che procuriag activity is not an insurer of delivery of bidding
documents to prospective bidders. Th% bidder beatrs the risk of nonzeceipt
of solicitations and smendments. S? Ccmp. Gen., 281, 28¢ 1972);

A. Bripdis Company, Inc., B-187041, December 9, 1976, 76-2 CPD 437.

The gereral rule regarding the effect of a bidder's failure to
acknowledge an amendment o an IFB is that such fajlure cannot be waived
1if the amendment affects the price, quantity, quality or delivery of
the procurement in other than a "trivizl or negligible" manner. Faderal
Procurement Regulations § 1-2.405(d)(2) (1964 ed. circ. 1); Mills Manu-
facturing Corporation, B-188672, June 15, 1977, 77=-1 CPD 430.

Thus, the initial issue for resolution is whether the March 29 amend--.
ment included any material change. Changes effected by the amendment
concerning the type of service, standby rate, and standby time measurement
appear to decrease the scope of work :'equired. Because the decreased
work would presumably result in a red:ction in the bid price and since
C & H was already luw, we cannot conclule that these changes would affect
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the price of the procurerent ju ‘other than a “trivial or nagligible"
manner. The amendment, however, also modifies the aircraft inspection
cost provision, article 311, co reduce the Governaent's liability and
coste.. This change is material and, sbsent acknowledgement of the amend-
ment, the protester would not otherwise be bound to assume the ».iditions:
ranponsibility and resulrtant coots of inspection which were goc imposed
by the original solicication. Mills Manufacturing Corpscution, supra.

If a bidder fails to receive and scknowledge a material amendment

to a solicitation, the bid tust be rejected as nonresponsive uunless
failura to 2o so is the result of a conscious and deliberate effort by
the cont.racting agency to exclude the bidder from participating in the
compeiition. 40 Comp., Gen. 126, 128 (1960); Torotron Corporation,
B-182418, Jsnuary 30, 1975, 75-1 CPD 69; Porter Eoncracting Company,
55 Comp. Gen. 615 616 (1976), 76-1 CPD 2. DBased on the record, we have
no reason to believe that G & H failed to receive the amendmencs due to
any deliberate sffort on the part of the Foregt Service to exclude the
firm from competition.

Por the aforementioned res=saons, we conclude <hat the G & I bid was

properly rejected ac nonresponsive.
I‘%ii%:‘ki‘fﬁﬂ.

Acting Comptroller General
of the United States





